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AGT 9T .95 & AR -PER RAJENDRA, AM-
Challenging the order dated 30/06/2014 of the CIT(A)- 1,Mumbai,the Assessee has filed

present appeal. The assessee is an NBFC company, filed its return of income on 24/09/2009
declaring total income at NIL.The case was selected for scrutiny and the AO completed

assessment on 29/12/2011, determining its income at Rs.47.45 lakhs u/s.143(3) of the Act.

2.First ground of appeal is about upholding the disallowance of bad debts of Rs.4.71 crores

written off by the assessee during the year under consideration.During the assessment
proceed-ings,the AO found that the assessee had claimed bad debts of Rs.4,71,27,259/- with
regard to two parties,namely,ATV Projects India Ltd(ATV)-Rs.2.24 and VHEL Ltd.(VHEL)-
Rs.2.47 crores,that the assessee claimed that the above amounts represented the earlier years’
provision for bad debts,that same were offered to tax.The AO directed the assessee to justify
the stability of the present deduction as per the provisions of section 36(1)(vii) of the Act.
After considering the reply of the assessee,dated 03/11/2001,he held the amounts claimed
represented reduction in value of lease assets to ATV and reduction in HP gross asset value
and un-matured finance charges with VHEL upon settlement of the claims,that the very
nature of the amounts claimed on account of reduction in asset value could not be regarded as
revenue expenditure,that the assessee had not brought anything on record to substantiate the
claim that amounts were earlier offered for taxation, that the basic conditions stipulated by

the provisions of section 36 (1) (vii) and 36 (2) of the Act were not fulfilled,that the assessee
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made contradictory claim,that it could not arbitrarily, irrelationally or malafiedly treat a good
debt is bad debt and write it off in its books of accounts,that the assessee had not established
that amounts written off were in fact trading debts.Finally,he disallowed the claim, made by
the assessee, to the tune of Rs. 4.71 crores.
2.1.Aggrieved by the order of the AO, the assessee preferred an appeal before the First
Appellate Authority(FAA)and made detailed submissions.After considering assessment order
and submissions of assessee,he held that the it had given assets to ATV and VHEL on hire-
purchase, that under the said arrangements the amount of hire charges/rentals became due
from such policies which had been subsequently claimed as bad debt,that the disputed
amounts were un -realised rental/hire charges for the assets given on lease. He referred to the
provisions of section 36(vii) read with section 36 (2) of the Act and relied upon the case of
Travancore Tea Estates Company Ltd.(197 ITR 528) and observed that amounts in question
were outcome of breach of obligation by the lessee/agents of the assessee, that it had admitted
that legal proceedings were initiated for breach of obligations by the contracting parties, that
there was some mutual arbitration/settlement, that as a result of such understanding amounts
had been waived off by the assessee,that the amounts could not be treated as bad debts and
would not qualify for deduction u/s. 36 of the Act, that the dues from the respective parties
who was amounts by way of lease rentals,that same were not in the nature of advances made
to them or other sums due from them as a result of trading transactions.Finally, upholding the
order of the AO, he dismissed the appeal filed by the assessee.
2.2.During the course of hearing before us, the Authorised Representative (AR) stated that
the assessee had leased certain assets to above-mentioned two entities, that it filed cases
against both of them for cheque bouncing, that one-time settlement was arrived at, that in one
case out of total outstanding the assessee had written off Rs. 2.24 crores, that in the case the
other party it had written off Rs. 2.47 crores, that assessee was a NBFC,that the loss incurred
by it was for carrying on its normal business,that in the earlier year the assessee had shown
the income from lease rentals under the head business income, that the AO had accepted the
claim of the assessee.He relied upon the cases of Shreyas Morarka (342 ITR 285) and
Progressive Stock Management Company Private Ltd.(ITA/1487/Kolkata/2016).He further
argued that the second limb of the section 36(2)(i) would apply to the transaction in question,
that the AO and the FAA were applying first limb of the subsection.

The Departmental Representative(DR)contended that the assessee did not make any provision
for bad debts, that it had not explained as to how the amount of the earlier years were

accounted for.
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2.3.We have heard the rival submissions and perused the material before us.We find that the
assessee made a claim under the head bad debts of Rs.4.71 crores,that it was claimed that
ATV and VHEL had failed to pay the rentals, that assessee had initiated court proceedings
against both the parties,that the matter was settled mutually,that out of the total dues the
assessee could recover only a part of said amount,that the AO disallowed the claim made by
the assessee under the head bad debts written off.It is a fact that the assessee is a NBFC and
was advancing loans to its customer as one of its objects.It is not denied that assessee was
entitled to get rentals from both the parties and that they did not make the payments. The
decision of the assessee to write off Rs.4.71 crores was a commercial/business decision.The
AO/FAA’s cannot question the business prudence of an assessee.lt is said that AO should not

enter into the shoes of the assessee.Provisions of section 36 (2)read as under:

“In making any deduction for a bad debt or part thereof, the following provisions shall apply-

(i) no such deduction shall be allowed unless such debt or part thereof has been taken into account in
computing the income of the assessee of the previous year in which the amount of such debt or part thereof
is written off or of an earlier previous year, or represents money lent in the ordinary course of the
business of banking or money-lending which is carried on by the assessee ;”’(emphasis supplied).

The above provisions clearly stipulate that in case of companies engaged in the business of
lending normal provisions of section 36 would not apply and that bad debts written off by
them have to be given separate treatment.Here,we would like to refer to the case of
Progressive Stock Management Company Private Ltd.(supra),wherein similar issue was
decided in favour of the assessee.Otherwise also,the expenditure is allowable as business
loss, as per the provisions of section 28 of the Act. There is no dispute that the disputed
transaction is a business transaction and therefore loss suffered by the assessee has to be

allowed. Considering the above,we decide the first ground of appeal in favour of the assessee.

3.Second ground of appeal is about disallowance of Rs.10 lakhs,being amount paid for
reaching an out of court settlement. During the assessment proceedings, the AO found that
the assessee had debited the profit and loss account by an amount of Rs.10 lakhs under the
head legal and professional fees. He directed the assessee to file an explanation in that regard.
After considering the same, he observed that disputed amount was paid by the assessee to its
100% subsidiary entity, namely, MRR Trading and Investment Company Ltd.(MRR),that the
assessee had claimed that it had no officer space for its operation in Mumbai,that MRR had
agreed to allow it to use the office premises hired by it and owned by Roman Catholic
Cathedral Trust (RCCT),that RCCT file a suit against the subsidy company for eviction of the

premises stating that other group businesses of MRR were using the premises, that an out of
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court settlement was reached with RCCT, that the assessee agreed to pay an amount of Rs. 10
lakhs, that as per the agreement with the subsidy company the assessee made the
payment.The AO further observed that disputed amount could not be allowed as revenue

expenditure.Holding it to be a capital expenditure,he negated the claim made by the assessee.

3.1.During the appellate proceedings,before the FAA, the assessee made detailed submissions
and relied upon certain cases.After considering the available material, he held that the amount
had been paid for use of the premises,that an out of court settlement was reached,that the
nature of the expenditure was towards defending and ensuring the rights and privileges in the
nature of entitlements which were part of an asset,that the payment involved was not for any
of the direct business activities and operations of the assessee,that it was not clear as to
whether the premises was actually used exclusively for the business of the assessee, that the

amount of Rs. 10 lakhs was not allowable u/s. 37 (1) of the Act.

3.2.Before us,the AR contended that no assets had come into existence,that assessee was
using the premises of MRR,that the payment was made as per the agreement made with
MRRthat it was revenue expenditure.Alternatively(GOA-3), it was argued that depreciation
should have been allowed by departmental authorities if the expenditure was treated as
capital expenditure.He relied upon the case of Madras Auto Services Private Ltd (233

ITR468).The DR supported the order of the FAA.

3.3.We have heard the rival submissions.The undisputed facts are that assessee was using the
premises of its subsidiary company,that RRCT initiated court proceedings,that out of court
settlement was made by the assessee,that it paid Rs.10 lakhs on behalf of the subsidiary
company,that the AO and the FAA held that the disputed amount was of capital nature. We
find there is no doubt about incurring of expenditure.The assessee has not acquired any
capital asset by paying Rs.10 lakhs to RCCT.So,reversing the order of the FAA and relying
upon the case of Madras Auto Services Private Ltd (supra),we decide second ground in

favour of the assessee.

4.Third ground of appeal is an alternative ground to the earlier ground. As we have allowed

the second ground of appeal, so,we allow the third ground of appeal for statistical purposes.

S.Next effective ground of appeal(Gs.AO.4 & 5) is about set off and carryforward of
unabsorbed depreciation pertaining to AY.s 1997-98 to 2000-01 and not directing the AO to
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quantify the amount of business loss and unabsorbed depreciation to be carried forward for

set off against the income of subsequent years.

Before us,the AR relied upon the case of Hindustan Unilever Ltd (394 ITR 73)and the DR
supported the order of the FAA.

5.1.We find that the honorable jurisdictional High Court in the case of Hindustan Unilever
Ltd (supra)has dealt with the same issue,that in the cases of Schott glass India Private Ltd.
(ITA/867/Mum/2015-AY.2010-11,dated,08/03/2017),New Holland Fiat (I) Private Ltd. (ITA/
7574/Mum/2012-AY.2008-09,dated,03/05/2017)and GSM Structures Ltd (ITA/4086/ Mum/
2014-AY.2008-09,dated,30/03/ 2016) identical issue has been decided against the revenue
and in favour of the assessee.We would like to reproduce the relevant portion of the judgment
of the honorable Bombay High Court in the case of Hindustan Unilever Ltd. (supra) and it
reads as under:

“6. Regarding question No. 7 :

(a) The impugned order of the Tribunal has allowed the respondent- assessee's appeal on the
issue of allowing unabsorbed depreciation pertaining to the assessment years 1996-97 and 1997-
98 which was carried forward to be set off in the subject assessment year.

(b) The grievance of the appellant is that in view of the fetter (of eight years) in carrying forward
depreciation for the assessment year 1997-98 up to the assessment year 2002-03, the set off of the
same cannot be allowed in this assessment year.

(c) We find that the impugned order of the Tribunal while allowing the assessee-respondents’
claim follows the decision of the Gujarat High Court in General Motors India Pvt. Ltd. v. Deputy
CIT reported in [2013] 354 ITR 244 (Guj) wherein on identical facts it was held that the unab
sorbed depreciation for the assessment year 1997-98 up to the assessment year 2001-02 could be
allowed to be set off, if it was still unabsorbed on April 1, 2001. The above decision also placed
upon the Central Board of Direct Taxes Circular No. 14 of 2001, dated November 22, 2001 (see
[2001] 252 ITR (St.) 62 ) to hold that any unabsorbed depreciation which is available on st day
of April, 2001 would be dealt with in accordance with the provisions of section 32(2) of the Act as
amended by the Finance Act of 2001. Moreover, the Circular No. 14 of 2001 issued by the
Central Board of Direct Taxes clarifies that restriction of eight years to carry forward and set off
the unabsorbed depreciation has been dispensed with. Consequently, unabsorbed depreciation for
the intervening periods between assessment years 1997-98 up to 2001-02, if available in the
assessment year 2002-03 would be allowable as part of carried forward depreciation from the
assess ment year 2002-03 onwards. No decision contrary to the decision of the Gujarat High
Court has been shown to us. It is clarified that although the decision of the Gujarat High Court
was rendered in the context of reopening notice it has also examined the issue on merits and drew
support from the Central Board of Direct Taxes circular which is beneficial to the assessee to
conclude as aforesaid. Nothing has been shown to us to indicate why the decision of the Gujarat
High Court in General Motors (India) Ltd. should not be followed in the present facts.”

Respectfully following the above judgment,we decide ground number four and five in favour
of the assessee.The AO is directed to quantify the amount of business loss and unabsorbed

depreciation to be carried forward for the set of against income of the subsequent years.

As a result, appeal filed by the assessee stands allowed.
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Order pronounced in the open court on 23 May , 2018.
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